OFFICE OF THE ATTORNEY GENRERAL OF TEXAS
AUSTIN

SnovEnR BELLERS

MO COMMUNICATION IS TO BE CONSTRUEID AS A DEPA

SENERAL

Bonorable H, A. Jamison, 00!!1"‘,..:
Department of Bankiag -
Austin 14, Texas

Dear Sir: Opinien No, C-
) Re: Annulnont Af dertificate

lone Star

Your lstter of May/2¢ squesting the opinlon
of this department regarding th : statad therein 1» as
Tollows:

"our MNr.

Supe:rvisor, n \-8 occasicns with
your kr, Pa : the conditiocn
of the Lone E\E owh sssocliation,

yémber 7, 1943 the thea bank-
. tted to you the originmal

ort wnich was and is the basis for our

sp insolveat coadition, alosg with

le pursuagt to the provisions ¢f Sec-
tion 13 of the Laws of Texas Relating %o
Building end Loan Associationg, sines we have
determinsd that subjeoct assoclation is eonduoct-
iz its business eontrary to law, is falling to
comply with the law, its sssets are less then
{te 1iadilities - {neludiog sll ite eapital
stook - and {8 e~nducting its dusiness in an
unsefs end unpauthorized sanner, It is our
definite o~inion thet prompt steps s:ould de
taken to brin- about the revocatica of this
associetion's right tec 4o business and tie sp-
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pointmeat of & receiver thereef for the
purpess of wiading up its sfrairse.’

*Nr. Xaippa now advises that at & ecaferense
with Mr. Basset oa ¥ay 28 he suggested that the Bank-
iag Commissioner should take two specifie steps as
set out delow:

w(1) Specifically request the Attoraey
General to do those things w ieh will briag about
the revocation eof the Association's right to do
dbusiness and the appointment of a receiver thereof
for the purpose of winding up its affairs.

*(2) Through an offieial act annul the As-
soclation's permit to d¢ business ia Texas,.

*In view of the faet that these suggestions
embraee a procedurs which has not beean followed in
respect to prior situaticas of a ecmparable pature
we s-0uld like to receive your ofrieclal opinion teo
the effeot that it is our duty ia the ;reamises to
do those thiags enumersted adbove.

*Her -tofore, under advice of office Counssl,
we have presumed that the jurisdietioo ef the Commis-
siocner eeases upoa the relation of a matter to the
Attornsy General, which presumption has embraced the
thought that tie office of the Attornsy Ceaersl siter
analysing all the faets would use its own discretios
as to the advisability of iastituting legel proceed-
ings. 1ln other words, it has bdeea our coanvietion
that it was our duty to relate a situation to the
Attoraey Geaeral and to set out therein the dasis of
our views for whieh reason the last sentence of the
paragraph in our lstter of date December 7, 1943
quoted above expressed our definite opinion as to
what should be done, dut perhaps the expression does
fall short of a request.

wsg to the second rafarsnce we were of the opin-
fon at the time the letier of date meationed was trans-
mitted to you that the anmulling of the permit to do
business and revoecation of the Azsoclation's charter
would require eo.rt aotion, our views in this respect
having been scqyred from a readiag of tae Kotes of
Decisions, under Article 88la-13, Veraon's Annotated
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Texas Statutes, whiech reference is as follows:

=15tatute authorizing beaking eca-
aissioner to ansul eertifieate of auther-
ity of building aad leesn association, with
provisica rixiag vease of "say actioa,”
held t0 authorize comaiasioner's anasulment
of permit oaly by esourt astioa. 3haw v, Loas
Star Puilding & Loaa Ass'a (Civ. A;p.) 40 8.
W..(24) %68,

"Cn the subjeot of annulling the Assoelztioa‘'s
perait to do dbusiness it was our thought that we had
perhaps gone as far as our authority the premisses
permitted in our letter of date June 18, 1943, a copy
of which 1is enclosed. You will ncote that we specifi-
cally sdvised the Board o Directors of the Assoclation
that 'the condition of the asscociation is such that no
director, officer, employee or salesmazn should accept
SRy monsy from any souree as payment on shares or
share aceounts,'

"¥e trust, therefore, that you e¢sn favor us
with your opinion on the luﬁjcet matter, since it
will be of value not only in the ianstant case, but
will provide direction to this office con situations

of a somparabls pature which may arise in the future.”

Title No. £4, Vernoa's Annotated Civil Statutes, con-
tains the statutes appliceble to and goveralag building and loan
associations in this State. Under the provisioas of Article 88la-
7, Veraon's asnnoteated Civil Statutes, the Bapking Coamissicaer is

ven supervisio- and contrel over all bullding ead loan associa-
tions dcing business in this State.

Articles 881ea-13 and 88la-l4, Vernon's Annotated Civil
Statutes, are as follows:

Articls 88la-13, "In case the Banking Comzis-
sioner of Tezas shall find, upon examination of from
other evidence, that amy building and loan association
is ocnducting its business, in whole or in pa:t, oon-
trary to law, or failiag to comply with the law, that
its assets are less than its liabdilities, including all .
its capital atock, or conducting its bnuiaons ia an un-
safe, unauthorized or frsudulent manner, the Bunking
COI11lllol.r of Texas shall, br an order in writing
addressed to the president of such association, dirset
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attention thereto and order somplispce with the law,
and that the asaets de inoresased to equal liadilities,
and in ecase such assosiation shall refuse or negleot

to ecaply with any sueh order lawfully made, or ia aay
case any susch essociation 1s insolveat or in danger of
“insolveasy, or its assets are impaired, thea the Bank-
ing Commissioner of Texas shall anaul i{ts esrtificate
of authority aad may begin an aotion te revoke the shar-
ter of sush association and for the appointaeat of re-
osiver thereof and the windin. up of its affairs., Any
aotion bdegun under this section shall be brought 1ia t.e
county where such association has its pricoipal place

of business and in the name of the 3tate of Texas oun re-
lation of the Banking Comnissioner of Texas, and shall
be prosecuted by the Attorney General,”

Article 88la-l4:

"Should the Saanking Commissioner of Texas find,
upon examina:ion, that the affairs of any sueh associa-
tion are in umsound condition and the interesat of the

~ public demand the dissclution of suoh sssoeintion and
the winding up of its busipess, it shall so report to
the Attorney General who shall institute the proper
procesdings for that purpose,”

article 881a-15, Vernon's Ananotated Civil Statutes,
makes & refusal of the associaticn to permit an eicmination of its
affairs a cause of action to wind up its affeirs, forfeit its charter,
and to liguidate the assooiation,

Referring to artiele 88la-18, Vernon's Annotated
Civil cstatutes, it is said ian the case of Lone Star Building and
Loan Assccla.loa v. Stute, 153 5. W. (24) 219:

"gSection 10 declares that the ‘rights aad
romedies given by the two preceding sections are
cuaulative of eaoh other, but that no iavoluatary
liguidation of any assocciation sball be scoompliahed
sxoept as adbeve providéd ; that {s to say, at the suit
ef the Attorney Ceneral on ianformatioa aad request of
the Banking Commissioner of Texas,' It further pro-
vides th:t if the court determines that the assecls-
tica's affairs should be liquidated and it is s0 ordered,
then the Banking Comnissioner shall forthwith take poases-
sion of such assoolation, its assets and affairs, colleot
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its olaims, pay its debts and obligations, and dis-
tribute its assets to those lawfully entitled therste-
fi:a}&y reporting its astion to the court for spproval,

Certain building and loan assoesiations ha'e raised the
question that the Attor::{ General has no suthority to dring a suit
under Title 24, suprs, 88 specifically requested by the Banking
Comaissioner. After carefully considering Article 881s-14, supra,
and the cass of Lone Star Building & Loan Ass'n., v. State, supra,
it 1s our opinion that the Banking Commissioner should specifrically
request the Attorney Generel to file suilt to forfeit the charter of
a building and loan associstior. which is insclvent or 1s conducting
its busipess, in whole or in pa:t, eontrary to law, or failing to
eomply with the law, etc, Stated another way, it is our opinien
that the Banking Comrzissiovner should specifically rej uest tre Attor
aey General to do those taings wuieh will bring about the cancella-
tion of the assoclativa's charter and if necessary the ap;ointaent
of a receiver thereof for the purpose of wiandin wup its affairs,

¥%e now ecnslder the second gatter menticned in your in-
quiry., Ae note that with reference to y.ur second proposition you
clte the case of Shiw v, Lone Stsar Bullding & Loan Association, 40
S. %. (24) 968, holding, among other things, that the Banking Com-
missioner has authority to annul a permit only by court action. Th
This cass has been revsrsed by the Commission of A;peals of Texas
in the case of Shaw v, Lone Star Buillding & lLoan Associstion, 71
S. k. (24) 883, It is stated in this cane:

"It is held dy the Court of Civil Appeals in
Seotion 135 of ths 1929 Aot should not be given the
construction that 1t suthorize the Panking Commis-
sioner to annul a permit to do dusiness in this State
without a court acticn, bacause such a construction
would render the act unconstitutional as in viol:=tion
of 3ectio- 19 of Article I, and 3eotion + of Article
YV of ocur Stats Coanstitutica. Wwe think this holding
is error for two rsasons, first, bescause the very word-
ing of the Act will pernit of no othsr ccastruction,
and, seccnd, becauss such ccnstruction does not render
the Aet viclative of either of the adbove constitutionel
provisions."

In the case of scods v, wichita Falls Building & Loan
Assoclation, 96 S. #. (2d) 64, the Su;reme Court said: .
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" 38 srtieles 847 and 8813-18, supre, ia eof-
fest make 1% the exelusive primary duty ef the Bonk-
i1ag Comzissioner to deternine the question of insclveaey,
and, 4f ke detersnines that an cssociation 1s insolvess,
asd fulls aftaer potice to make itself solveat, it is his
duty to annul the permit to 4c business, Also she Bank-
ing Comnissioner 55 siven certain othar duties in the
statutes dortnod, which re intended to prevent the
292r5tlol of an inaclvent association in this Stste,

w

(AI?o ses ths case of Shaw v, Minton, et al, 31 &, =, (24)
478).

la view of the forssnolag authorisies you ure respestful-
ly mdviged Lt it ias the osiniom of this department that when a build
ing and lecas assoclation is engaged in og 1llegel, ucauthorized, un-
safe, fraudulent prastice, gnd is insclvent or coadueting its busi-
ness, in wholw or la part, ccatrary to the law, or f=iliag to comply
with the law, tns Euakinzg Cozxulssicner shell by an crder in writing
_addressed tc the president of such amsosiation, direct attention
thereto and crder oumpelizocs with the lax, snd thit the assets de
increased to squal liadilities, if the 1liabliities aru zreutsr thanm
the asaets, uad 1a oase such agsociation refuses and Rsglicts te
oumply wisa any sucl order lawfully made, or iln eaoade apny sach associ~
atioa 1s insolveant or in Janger of iasol anoy, or aasets ara impsired,
then tha bBankicg Conrziaslorer of Texas shall acaul its cartificate
of authority., 7The annulwant of a cartificats of sutiorivy of a
buildin, ana loam e-socli-tica 1is aot to be counfused wit.. the forfeit-
ure or caacellatioan of a charter or tie caacsllstion of a permit to
do buslpess in tids Stote by a foreliza corporution er associetioa.

Yours very truly

Aproved Juse 7, 1944 HATTOVNEY 2 7LoRAL OF TEXAS
@rover Cellers
Attorney Gensral of Texas _
: By {s8) iriell willisms
Apyroved; Opiaion Comittee by Assistant
Bs ¥. B., Chalrman :

AXsep:iw



